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Jurisdiction (Ancillary Claim) of 2 August 200 at para 25, 170-171; Malaysian Historical
Salvors at para 56; Romak S.A (Switzerland) v Republic of Uzbekistan (PCA Case No. AA280)
Award of 26 November 2009 at para 171.

2, Joy Mining at para 50.

3. Fedax at para 20-30.

4. Alex Genin at para 324.

5.SGS Société Générale de Surveillance S.A. v The Republic of Paraguay (ICSID Case No.
ARB/07/29) Award of 10 February 2012 at para 80.

6.loannis Kardassopoulos at para 113.

7.Mr Patrick Mitchell v The Democratic Republic of Congo (ICSID Case No. ARB/99/7)
Decision on Annulment of Award of 1 November 2006 at para 31.
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9. Salini at para 43-44, 45-58.
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1. Salini Construttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, Decision on
Jurisdiction of 23 July 2001, ICSID Case No. ARB/00/4 [Salini]. Before Salini, various
tribunals indirectly dealt with the notion of investment as part of examining the jurisdiction
ratione materiae under Article 25(1) ICSID Convention. See e.g. Kaiser Bauxite Company v.
Jamaica, Decision on Jurisdiction and Competence of 6 July 1975, ICSID Case No ARB/74/3
(involving a bauxite mining operation); Socie'te” Ouest Africaine des Betons Industriels v.
Se’ne’gal, Decision of 25 February 1988, ICSID Case No ARB/82/1 (involving a construction
of low-income housing units). Fedax N.V. v. Republic of Venezuela was the first case involving
an objection to jurisdiction of an ICSID tribunal on the ground that the underlying transaction
did not qualify as investment (Fedax N.V. v. Republic of Venezuela, Decision on Jurisdiction
of 11 July 1997, ICSID Case No. ARB/96/3). Subsequently, the Salini test was elaborated in
Joy Mining Machinery Ltd v. Egypt, Award on Jurisdiction, Decision of 30 July 2004, ICSID
Case No ARB/03/11) (2004) 19 ICSID Rev. 486, para. 50 [Joy Mining].

2, a contractual benefit having an economic value

3, aright of an economic nature
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1. a commitment of resources

2 acertain duration,

3. an element of risk

4. a contribution to the economic development of the host state
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1. Mihaly International Corporation v Democratic Socialist Republic of Sri Lanka
(ICSID Case No. ARB/00/2, Award, 15 March 2002) para 2 available at accessed 18
September 2017 para 33.
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1. Joy Mining Machinery Limited v The Arab Republic of Egypt (ICSID Case ARB/03/11),
Award on Jurisdiction, 6 August 2004. para.53

2 Fedax N.V. v. The Republic of Venezuela, ICSID Case No. ARB/96/3.

3. Consortium Groupement L.E.S.I. - DIPENTA v. People's Democratic Republic of Algeria
(ICSID Case No. ARB/03/8), Award, January 15 2005; LESI, S.p.A. and Astaldi, S.p.A. v.
People's Democratic Republic of Algeria (ICSID Case No. ARB/05/3, Decision on Jurisdiction,
July 12, 2006.

31. Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20

5. Deutsche Bank AG v. Sri Lanka
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! Abaclat para 364; Alpha Projektholding para 311; Ambiente para 479; Biwater Gauff paras
312-316; Consorzio Goupemente LESI-DIPENTA (Italy) v Peoples Democratic Republic of
Algeria (ICSID Case No ARB/03/08) Award of 10 January 2005 para 13(iv); Deutsche Bank
AG v Democratic Socialist Republic of Sri Lanka (ICSID Case No ARB/09/02) Award of 31
October 2012 paras 294-295; GEA Group AktienGesellschaft v Ukraine (ICSID Case No
ARB/08/16) Award of 31 March 2011 paras 314; Global Trading Resource Corp and Globex
International, Inc v Ukraine (ICSID Case No ARB/09/11) Award of 1 December 2011 para 55;
Hassan Awdi, Enterprise Business Consultants, Inc, and Alfa El Corporation v Romania (ICSID
Case No ARB/10/13) Award of 2 March 2015 para 197; KT Asia paras 171-173; Malaysian
Historical Salvors paras 89, 106(e); Mr Patrick Mitchell v The Democratic Republic of Congo
(ICSID Case No ARB/99/7) Decision on Annulment of Award of 1 November 2006 paras 28,
32-33; Phillip Morris Brand SARL paras 201-206; Phoenix Action paras 101-144; Quiborax
SA, Non-Metallic Minerals SA and Alan Fosk Kaplun v Plurinational State of Bolivia (ICSID
Case No ARB/06/02) Decision on Jurisdiction of 27 September 2012 76 paras 220, 225; South
American Silver para 340; White Industries Australia Limited v The Republic of India
(UNCITRAL) Final Award of 30 November 2011 paras 7.4.8-7.4.9.

2, See for example Cortec Mining para 300.
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1 While this Committee’s majority has every respect for the authors of the Salini v. Morocco
Award and those that have followed it, such as the Award in Joy Mining v. Egypt, and for
commentators who have adopted a like stance— and, it need hardly add, for its distinguished
co-arbitrator who attaches an acute Dissent to this Decision—it gives precedence to awards and
analyses that are consistent with its approach, which it finds consonant with the intentions of
the Parties to the ICSID Convention.
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