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The adjudication of claims concerning the enforcement of annulled international
arbitral awards—both under the ICSID framework and within various national legal
systems—remains one of the most contentious issues in contemporary international
law. Notwithstanding the divergence in the ‘@pproaches adopted by different
jurisdictions, the phrasing of Articles V and VII"of the New Yark Cenvention on the
recognition and enforcement of foreignjarbitral awardsfisieharacterized by a significant
lack of clarity. Given the inconsistency“in judicial decisions and the imperative to
examine the theoretical foundations underpinning these conflicting interpretations, this
article seeks to answer a fundamental question: What approach do national courts
adopt when confronted with annulled“arbitral awards? Utilizing a comprehensive
literature review and a qualitative methodology, the authors analyze the competing
theories of "nationalization" and "denationalization\of awards, while highlighting the
ambiguities inherent in the New York Convention. The findings of this research
demonstrate that, beyond the opacity of ICSID regulations, the disparate theoretical
perspectives on the nexus between the arbitral process and the law of the seat
constitute the primary driversief the lack of uniformity in the enforcement of annulled

international arbitral awards.
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1. The Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (“the New York Convention™)
2. Al Mubarak

3. Redfern & Hunter

4. Tosun

5. PAVIC

6. Bachand & Gélinas
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. Jauhari

. The Public Policy

. Incapability of The Subject-Matter of the Dispute to Be Settled By Arbitration

. Incapacity of a Party to the Arbitration,

. Issues Regarding Composition of Arbitral Tribunal.

. Mishehaviour of Arbitrators Manifested Through Impartiality, Fraud, Corruption, Or Failure To Hear Evidence
. Psérska

. Ferrari & Rosenfeld

. Kremer et al
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2, Article V of the New York Convention stipulates: “1. Recognition and enforcement of the award may be refused, at the

request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition

and enforcement is sought, proof that: [...].
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2. Arbitration agreement, which read: "[t]he decision of the said court shall be final and binding and cannot be made subject to
any appeal or other recourse".

3. Ostrowsm & Shany

4 .Federal Policy Favoring Arbitration

5. The 1925 Federal Arbitration Act (FAA)

6, “public policy in favour of arbitration”
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2. Territorial Approach
3. The powers of arbitral tribunals are confined to the limits imposed by the law of the country of the seat.
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1. Arguably Contemplates the Possibility
2. Editorial note: Chapter VII1I of the Model Law comprises arts 77.
3. Dowans Holding SA v Tanzania Electric Supply Co Ltd [2012] Arb LR 21 at [28].
4. Repugnant to fundamental notions of what is decent and just.
5 Mangan & Chan
6. Termorio SA v Electranta SP, 487 F 3d 928, 938 (DC Cir, 2007) per Senior Circuit Judge Edwards, citing Tahan v Hodgson
662 F.2d 862, 864 (DC Cir, 1981) per Circuit Judge Wilkey.
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9. Floating or delocalized arbitration
10. See Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] 1 Lloyd’s Rep 291. Bank Mallet v Helliniki
Techniki SA [1984] 1 Q.B 291, Dubai Islamic Bank PJSC v Paymentech Merchant Services Inc [2000] EWHC 228 (Comm)
[2001] 1 Lloyd’s Rep 265, Halpern v Halpern, [2007] EWCA Civ 291, [2007] 2 Lloyd’s Rep 56.
11. Av B (No2), [2007] EWHC 54 (Comm), [2007] 1 All E.R. Comm 633
12. The whole structure of the supervisory jurisdiction of the seat of an international arbitration would be completely
undermined
13. Seriki
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"... a species of international arbitration not derived or based on a municipal legal order"

. James and Bello, 2020: 4
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. Emmanuel Gaillard

. Kroéll, Bjorklund & Ferrar

. Rubino-Sammartano & Harris

. Gélinas & Bachan

. Judgment of the Court of Appeal of Paris (Cour d’appel de Paris), France, of 21 February 1980, Case F 9224..

. “the place of the arbitral proceedings, chosen only in order to assure their neutrality, is not significant; it may not be
considered an implicit expression of the parties’ intent to subject themselves, even subsidiarily, to the loi procédurale frangaise”
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