opad Gsis
Print ISSN: 2008-840X o C e v s
Online ISSN: 2423-6209 ITAF Ll g slae ) 85lacd Y 6593

https://jolt.ut.ac.ir V=YY Olxas
205 596 bl 3 B Jole
S5 Jlgol sladl 3

“Jﬁ@.’akﬁg Ls jaans ‘\‘53& Oaeadlase
Q‘_&‘:Q‘_}@Jb&iﬁ‘d&l‘)qu_}gxé}hz.\sﬁﬁl.\:éﬂab_g;dm‘.\
u‘_)ﬂ‘(g‘_)@ib&l‘u‘d@‘Jqu#‘u@Péﬁa‘sﬁJ@MbY

(AF/EIVD 15 s Fo b AF/Y/0 :cdl s o ,b)

LEVCCS

Laals,l 3 o 4 8 ol 00y 55 3l cou |y e LB (clado e don ()b 5 dilopw Sk ) Low o sl
JHollo 3o L5 (a5 aal Lalyy 53 3 sl g iged (slasls)l)3 5l oobj wores elalS g syl b Latly) 53 (oogas
il 4 e ol Bain iy jladls pl ol bolad 58,8 a5 on a8 Canl cpl caiids Lol .l sl il 41y ogas
2 9 48 i [y BN sladis don Ll o 35 0 0b),8 S adlsley amd ide 1) OS] dan &S il cuwd WiXal,
aceiSle 5 Jlpol 5 5L 55 s A8 o |y 315 sl 3o 13 0] 0l cds b gt cslaplls >pe
4o Gl 2am0)d gy ol A8 o0 2l ) alacs g dbogye lagmdlylS (B g G Gl SRy (S dawlyt soiae
il ansly SBsse 25 lgel (! 4 bgsye (slaals)l)8 556 13 ¢ goize cuSIle 5 Jlgel sla Shg 18,5 503 b bls)l Jole

O 5lgaals

e Jgel gl s Jole (bl Jole glan ol eg5ine csllo 5 Jlsal

pendashtehpoor@ut.ac.ir :asbL; «J gtws sdis 3 *


https://jolt.ut.ac.ir/

yyag OMUSJLQ% ) ;a)‘.o.w 6\73)5: cdoyaﬁ dQSA v

LV-RUVY

o s golasl S g il game GbeaSIb jae | ol ae S Cad Canlia o
o=l el a8 ASl s cpl e 2l s g me oSl w050 LSl el J g e
sl Jbe sla bl oo bl dels 5 sl 55 a8 ol Jlgal 31 30 G4i
03,5 S bl Js 4 3 ol (Gl ake 45 Gpim Sl (5 sime Jl gl VLl L
Al b ol 4 S 8w ) 3 bl el 5l 03 S Salea 0T Kl L1 545
Bl P Sl Sy Il Coale i o wlsl o o 8 A8 SGS ey, pl iy
ool B dior e S b wedie b el wal o ) Jlgel ol sla Shs s oS
5ol sl cp St S5l b (Property) Jbe s o 5 Lol Ll &S (gslasl
b Se s Liie 4 e Jlgal ) S aaast ol Ll (08 o OYAE (O3 518) s (6 ime
el gole dlgal 5 Jlgal ol S5l o Fage cnl Sl oslal 51 A 5

OIS0 55 slacolex 5 gl cul 4 B (o3ls)1 3 s 3 aosls = b ol 5
a3 35 il ol S

)u_it,,’u,}m;)\;Jgj;tuj@uu;))ts@uJ\ytqwﬂéwd@\‘gtw;
Carlo)upuugu&;)\}@’bwu@uﬁux,:fjbs.g,sm&iuau)l
S aS Hsbola s me Jlgsl 3 =4S ol 5 o 4 alies ol (Venturini, 1985, p.20
WDpgmo 53 S e Foleda | O i bge el a 8h el sl dal
o Tk = L Ul 8 e s e s aedydy Sl pl 6l b vdos 8 5
SV e Sl 31 Laslsl 35 ol syl 3 bl gslasl 5 Jle VG I s
Spae dlsel 4 bgy o glasls )l 3 ISCie andl s o jolanst] 5 4 ) Jlsel JLitl oy ke
B B e ey Sy e Sl a8 58l L ess lJlel ol e g
ST sl 3 sl 3 0338 e els = L el bLII = pasid A G

u@lﬁa@u o) @‘ja;M‘j})E@ b b B sSlus C):.;":l:olf_} Slply s Ol



Y 655 Jlgal 5Was13,)1,3 1 oSlo 93 lwlids 43 bLS,1 Jele

o b Cios 5o 6oy Dsls il alS oS 5 sboles S dal i e 50 slacidl
GHadlon 5 S s o 5 55 55 Jlsal cpl dldtie s 05 S Ko dlgel 5 (55 Jlel
O Aol sy o> e COblas 3 dny sl 5 (Troller, 1994, p.17) 555 o Jlisls &
(Fantiman, 1999, p.132) <ol (5 55 Jlgsl & bgy o slasls,l 3 55 co gt Pl

a0l a oty slaslsl 3 5 sgimn digel Aol 5 Comle ) b ol 35 Wlis (|
Jolss i Laslal 3 s Jlsal BLl &s 53 (5 5me Jlsal 5 s sy ol I ol
a5 e ol 4 OF absl s 5 S5l 5l 3 (ol (558 03 Lol o e | bl
s dal g

Sotls dal gt (5,80 4 dlgal 68 0nl 53 Gooles o 53 oS 056 s Wbl -

Sz BLSSI oo Cand s oS- 056 =03 pde oy 55 -

s OT 03 5 S b a bag S 55 4 b 1y ssme sl Loyl Jle lys LT -

&S

5 Jle i o 0T 4 68 ol g Jigel 553 Sotle (il dlie pl wlul & 3
= S lad sl sS4 lah b dlie cpl owlod e slle 5o s o (5,8 alS s
Lol ol il 63053 02 583§l 0 s 25 ooy 5 O1 ol 5 0L (6 5ime el
5 (Gsmnn Jlgmal 3,055 b blayl Jole iy ai (5w 55 53 bl ol by Jigel ol s
O 03 5 3 e ey g sl Ll (e dIsel 4wl slaslsl 3 s BLS T Lelen

Sy e Ol b foely 5 4z o g

(858 Jlgal 3,59, b b3, Jols Gy po3

L Jsle 5l S5SU S slacis o (ilsd (ol 5 osas Wl Gai slaaiis 5o

1. Connecting factors



yyag OMUSJLV ) ;a)‘.o.w 6\73)5: ‘@09’05 ,_99.3:. f

U1 0l gl ttilazd g bl Jolse iy 5 3 (5 el 0l Olo bLi| Jal e
GoiS an by 5 gl 5 ST 0T el ye an m lay 538 5 obiedl calas oJl gl
Ll idsles S iy jad o 1y BLI1 Jelse 5 (A0 Lo AYAY (B gamd) (s o bLS )|
555 sk 55 (Carlo Venturini, 1985, p.14) (|, =1 |G 055 L 3 4i> slastuaib Ole
b o ddeed 23l Conds Ol 15 DL o air y wliy Fp ar BLSSI Jele
(Lagard, 1991, p.141) Coul o3 8 iy a5 (S 0 sloml 1) ol (B si 0t S J8sls

ool Ak Lo Liles S 0L 1 BLISI Jals (Sl 5l med el slact 05 51 S e
LS Josle 5l oo ds 03 sl S o BLSI ole (sline 53 Goiows Rasy
en Lalid ol DL Juls psgie 51 LSy 5 1,80 Tl S50 il sme Jlsel 5000
sl S s sl 5l ol G S Rl b sl E S sl U sl & s il
b 48 ol e slaelSsls sl b I (5w e sl Ans e 5 (LS
53 Sl a5l S S o Sy s a5 5 ed3 0T 03 oS Glissles 4 55
ar a8 sl pslee Ll olse cpl des 3 e sl (6ol a1 OB 5 sla il
Ot 350 g0 ol il s oS- OT L Gllae B ol (S B0 3 b al gy S50
b sl conl (SUa b, b B oS (gl 050 4 phios sl pd Juads
e ey s BLI el end Liie s 5 sbas Soale pl 353 o shas (53t Coals
Sl o b Gaim 2h o walsjl 3 slinl o oKl Ll 5 o bl Jule ol o b
A3 sl

Bl 5 psdan 5 s sale 056 Wil 5 o LU Jole Sblr 5 pomd 51 g 003 b oS5l
53 5 31315 oSl 0B el (303,13 S s s Sl [ Al ke 1 6 S

1. Jurisdiction



) 655 Jlgal 5Was13,)1,3 1 oSlo 93 lwlids 43 bLS,1 Jele

3,03 51y ol 056 Bldl byt Ol geas 5 0T 5o, 5l A b slsl 3 s by Ol pea
By e e b dad Sl 5L BLII Jele e Sl s al 3 LS (SU- s
bl Jole pgrdo (o) y
5 o Slm el 63l 3l by Lpd e 0 lilaS sl drs 53 (6 S5 sl IS 5bay
5 iyl Lrs JS Slasitio b1 0T Ll (s simn Jlsel 3 bsn Jilo 3 B3| s s
= B (3 e a el 5 dsRe s 3 ls gl st digel dnas 3 Lol ke
Jstw Jlsal aws 5 (5 smne Jlgal St ! &b (Carlo Venturini, 1985, p.10) . s
28w g (Bl ol b BLL Jele cpns gl 255 onl 53 5 LS e gl oo
i s e o il et Ld i 5o Glils e Il &5 58 50 i 5l als (S
Sl 51,5 Jlgal Ll das 3 1y s sine Jlssl imlyass 055 b el ol s s
Col oS 35l plate amry aw Gmmn JIsel 35 ol (BT Jole Jbis w0 il nl 2l
(Van Eechoud, 2005, p.291) 553 o o s = el 58 Jlas! 55 Sds 5 andllas 53 Sowr 5
G o (P im0 1 o yee ol Aarast WOT I ol 5 (s sime Jlgel el
Ssnn Jlpal Lita Lm0l Jae sla o 51 Gl s el s 53 o gos 5 oo sas
A amlo Gl Coalad 51 (58 o OYAV L 052llS) 5 as O Site 5 o) 4 oS
S35 emlom 5 5Ll S Sl emy Lol (s mme Jlpal ) sdos i 358 0 50
L Jlpal ol Lacd 53w 3 1358 b oo Calem BB Jlgal slte s OF 3 6 5 355 0
s ol 3 e 6l e Jlpel 4] aililes S e e L0 1 Lilete 5 ¢t
Lo Ll ol o351 i 5 (ol sladiul b 5l 30 &S Bsi |5 el a2l (o3l

2 53l o ses Wi O] JLlal b (el &) 53 5 ol oicbsgoj;,%;

1. Fredericke Copleston



yyag OMUSJLQ% ) ;a)‘.o.w 6\73)5: cdoyaﬁ dQSA 9

5 G LS (a3l di a camil (g yme Jlgal 2l e e i s asOLES &S o e
S o555 S 1y Ol o geast di Jlgal ol JUi]

Al slacslam Sl labades 8L Vsana 5525 S 53 s 5me lgal Sl Slam ¢
S b ol o 5sTal I ar Wa0 el 55 s s sl e 31 (8 ko Ll .ol Jlgal il S
Al gme Il gl By 3 Ml &8 > K (8 IS Csly il p B el B e
4,5 plosil dlgel al 51 OLSS alom &S o Ll Mol s3bail ol oS Siles Lo poat
2 4 8 oalatl (Vb e (6 S S50 5 o s )3 Land S5l U

d=le L s e ol 85050 2510 s e by S Jlsl 5l Coles g
S5 0L plia (ol 53 oS S el (e it a3 (stn el B e
US55 ool gl 5 il ool 3 5d e sl Jlgal B 53 0T (8 813
3 S st Ll 53 en e Josle L AL e e BT el b
[(Fentiman, 2005, p.137) 51> Jelye 5 laazws sle 53 e BLS I le o yete

5,53 (Kono, 2012, p.8; Troller, 1994, p.19) 08t 55 iS1aS 5 S J§E LLcale 5
Jolse sl s 53 5 BlaxdliS nled A3 cpl U5 5 8 A3 L (g sme Jlgel Ols (g 5 el
o3 S ¢ an 153 05 5| G s L
GBSl Jolss gadiws
ssban b A s Bl &S jsboles 55 e ke b LB BLSST el se Sl e S PKn
o e el 550000 BLS Jalse cably 03 5 S5 a5 g gine JIsal S S 40 pdites
Slodie 35,8 B0 Ly el sl jp S S Jis B 53 51 il (5 el e
Tl S ps e B el i gleedity Sl d (pl DS g b gl 05N

J}J:L;a



4 655 Jlgal 5Was13,)1,3 1 oSlo 93 lwlids 43 bLS,1 Jele

e 3 el 8456 5 ol ol S el (G ol S b g e Jolor U
Sl 15 01 5 Wiles 1S ond (5 pald 3 Jo1s opliad 50 1) cpn e ols .o WS- 056
Sl 5 e Gl L5 e SIS Jele (Lagard, 1992, p.65) Llazils (Sl 050 s
S O s a0 (pgn &) (S 5B Ol sl b (sl kD) (S 056 (gl s
ol n e cssme el Gl 5o b 28 5 EOL e e Jale S8 L w5 55 s s
Jdlm G oy by oMl s (Slows Ll 5 sl (Sl 056 Ctlis 53
3313 03 7S cospho 355 (puad e Jolo Ll tlhloze Jolo nl S04 4 e (oo et
AU 3wk s Sl sd e ol 0 slapllsl S sS Cr se i glall e w
Wl Dpsmo 55 Ll (S 0508 555 L (oSl 050 Slgme Hasld 53 (e Jolo
i L Ll g el SaE Jowe a8 5 158 Gl Jou oS- 056 Sold St
OFee Dlens O3l3plnil o Ly Ll Joms 056 51 5 o 5 g0l se ol oy b p s &y i
o byt sl S5Lps mi oS 555 5 1y b e 056 L bpl des 0 5d e aniS
2 i b G Jale 5 i o Sl S L pelal ol s e ke 2
Sl (OLSe cnls paie b ole G BLEIL Jole G (Saaln 5l sle oSl 0506 pns
Syd e edls e 5 i aalsl 3 oS
ol laaisr Al Bl oman 5 sl Oaesl 55 55 &S Cnl (S feleoy £
S=ma Jlgal 5 51 OIS 056 Calem sl p3Y by Olge 4 (TRIPS) (6,58 oS
W 5 e s Y byd Ol 4 o 45 S e o)Ll Sl say ale cpl ol o i
DT spd corge 3 (@l 53 sl (S 056 Lot gl fhe (Bl bele 35
gt 33 S S (S S e 050 5l Calam A e 53 0a y sbal A e 53 0a |

1. Territoriality
Cj_la.\ 4 Olg oo 1y lsel ol (g gme SOl (gl Sz 4wl 4l Sl g przman N4 ool Ol sS Gb Y



yyag OMUSJLV ) ;a)‘.o.w 6\73)5: ‘@09’05 ,_99.3:. A

Sebe oMol S 5o 05 o Jele Nl izd S ks 1 s Sl il e Bl el
deole s ansl 5l mi aseis a1y lods Aol 1 el O b5l lale glaastls 5
Colem 4 3l 53 2015 e OF 5l anSioms s3litul 4G 5 A8 ed slol cl a8 SIS
53 Gloss Gl Sl 0dd g s 5me el S13 slaair L6353 byse 3151 2t
i Al Blse 5 el el 55 Lall a5 sl 23 51 30 i (53Le0lSC plla
S e, 338 o 65 el sdal s (614 pas il sba Ses 555 (6 pue STl (b sla
P D T B L o PSSR PPN e e
45 5,8 o LANTYAN O pas Ol 5l (s @ 5 o slaz b 5 Dlel ol 5 056 &
ol Ml Sl e b elie sl s

L e dlsmel G 23 53 b1 o5 o5 o Jole G0ty cnl Ll olen o5
S 3 050 45 el (g sme gl o gease Bies LS lale ls SIgs 5 anSl> 3
Ot Ol 58 Y 83 38 65L81 il 3 4 015 o aher OF 3148 555 0 Sulem 5 3
035 Spwas Cxlpon ) Culem Slas ulem se e Jalge JUS 53 e B2 65050
sl pize HUT 5 el sl o S Jome il HLE Joms oyl e 4 15 0T 5 e
Jsle oS ol oas s S S (6l Eoyle O gl 550 83le 53 pimman LS o LS e
L 3 oKt ol osle TS 30 ol O gpdl 657 ol s sddsles ool bLS )|
DLl Josle 5 8 s Ly oSLs 056 058 8550 ot Sl oty 4 ol 4 5y
RO TS

Ll 58 Al L8155 ale iyl SIS Lol Juls il o8 ol Tiylom Julon ol

r@)ﬁﬂldujluo‘ﬂmﬁd;d%kwoﬁg.;;ﬁ“&QBLi:SI;QL&!J;;‘-\.VgL;)quPSW.Y (xR
ol edd il cend b 58 gl ie asle
1. Lex protection



1 559 Jlgol gaala )8 1 oSla yg5l8 alwlind ,3 bLI, Jole

5SS Juls 3 5o e o L L belse 0 ol i (g gine gl 85050
Seslia 1 OF o5 5 a8 55 bolan mlam Jusle 5,8 ol mlam b o550 Jale
Jigal 3 culem Oode glacs syl 5l Sl e (CLIP, 2011, act 3:201) '(Culax o S ylhae
e Jole b @3l 53l disal g5 onl 5l el ole 5 le S e 2 Se 5 S
O3 el US o a5 Cobem (DL Jole gy Cole o Ll e 5 Ce a5 90
SEmler 53 2 o ol ol S o ol (6,58 oSUle (2Bl 3 15 Bl o 2t
sl Ll s Aot laadd o ne s il (S 050 SAS e 5 5 Le <
Jdos U 3 5uels s aill Sl 5 S5 .(Van Eechoud, 2005, p.295) <l 3 si~
5l 03,5 5L o st Ml Gsim 4 by 3 ol ol ol IS 517G i ol
P g 5 0 5 f 5 J s S G50 ST a5 AS o axlge S 0nl L1 s
el (313,13 e Ml b slsl 3 4 e i atagl 056 O (il axils 1) coles

sl 5l colas s)lse iy 5o Sl G oS wg‘jﬂuﬁﬁrjb 4o
Al iy 55y @Sl 056 Ol poay Ll e (500 050 4z als S Sl g 5
SLe byl bege e 5 o) Sy e s Josle ) (Van Eechoud, 2005, p.295)
S5 ol Ol 4y Jadh Lyl 53 A5 Al 5Ll OF @ 3 e 53 o8 ol 0 - Jlae T SON
3l e S 0118 Sl ol Dl s i (B Jele ul Jlesl a5 550 e oy
S i 53 GaE L 3 sl Sl ke oSl 056 &S il ol a0 by e WG
.(Van Eechoud, 2005, p.295) ol ol é\j s

1. Article 3:201: Initial Ownership
(1) Initial Ownership Inluding in Particular Authorship of a Copyrighted Work and Entitlement to
Intellectual Property Rights Arising out of Registration is Governed by the Law of the Law of the
state for Which Protection is Sought.

2. Economic Analysis of Law.

3. European Max Planek Group on Conflict of Laws in IP (CLIP)
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1. locus Regictum
2. Article 9: Formal validity

1. A contract concluded between persons who are in the same country is formally valid if it
satisfies the formal requirements of the law which governs it under this Convention or of the
law of the country where it is concluded.

2. A contract concluded between persons who are in different countries is formally valid if it
satisfies the formal requirements of the law which governs it under this Convention or of the
law of one of those countries.

3. Where a contract is concluded by an agent, the country in which the agent acts is the relevant
country for the purposes of paragraphs 1 and 2.

4. An act intended to have legal effect relating to an existing or contemplated contract is formally
valid if it satisfies the formal requirements of the law which under this Convention governs or
would govern the contract or of the law of the country where the act was done.

5. The provisions of the preceding paragraphs shall not apply to a contract to which Article 5
applies, concluded in the circumstances described in paragraph 2 of Article 5. The formal
validity of such a contract is governed by the law of the country in which the consumer has
his habitual residence.

6. Notwithstanding paragraphs 1 to 4 of this Article, a contract the subject matter of which is a
right in immovable property or a right to use immovable property shall be subject to the
mandatory requirements of form of the law of the country where the_property is situated if by
that law those requirements are imposed irrespective of the country where the contract is
concluded and irrespective of the law governing the contract.
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1. Economic Policy
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1. Article 7: Mandatory rules

1. When applying under this Convention the law of a country, effect may be given to the
mandatory rules of the law of another country with which the situation has a close connection,
if and in so far as, under the law of the latter country, those rules must be applied whatever the
law applicable to the contract. In considering whether to give effect to these mandatory rules,
regard shall be had to their nature and purpose and to the consequences of their application or
non-application.

2. Nothing in this Convention shall restrict the application of the rules of the law of the forum in a
situation where they are mandatory irrespective of the law otherwise applicable to the
contract.

2. Article 3:902: Public policy of the forum

The application of a provision of the law of any State specified by these Principles may berefused

only if such application is manifestly incompatible with the public policy ordre public of the

forum.
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1. Article 3:502: Applicable law in the absence of choice

1. In the absence of a contractual choice of law in accordance with Article 3:501, the contract
shall be governed by the law of the State with which the contract is most closely connected.

2. In contracts having as their main object the creation of protectable subject matter or the transfer
or licence of intellectual property rights, the court shall take into consideration in determining
the State with the closest connection: 16
(a) as factors tending to the law of the State in which the transferee or licensee has her/his

habitual residence at the time of conclusion of the contract:

— the transfer or licence concerns intellectual property rights granted for the State of the
transferee’s or licensee’s habitual residence or place of business;

— the transferee or licensee has the explicit or implicit duty to exploit the right;

— the royalties or other form of money consideration is expressed as a percentage of the
sales price;

— the licensee or transferee has a duty to report about her/his efforts to exploit the rights;

(b) as factors tending to the law of the State in which the creator, transferor or licensor has

her/his habitual residence at the time of conclusion of the contract:

— the transfer or licence concerns intellectual property rights granted for the State of the
transferor’s or licensor’s habitual residence or place of business;

— the transferee or licensee has no other explicit or implicit duty but to pay a flat sum as
money consideration;

— the licence is for a single use;

— the creator of the protectable subject matter has the duty to create that matter.

3. If no clear decision can be made under paragraph 2 and the transfer or licence concerns
intellectual property rights for only one State, it shall be presumed that the contract is most
closely connected with that State. If the transfer or licence concerns intellectual property
rights for multiple States, it shall be presumed that the State with which the contract is most
closely connected shall be the State in which the creator, transferor or licensor has her/his
habitual residence at the time of conclusion of the contract.
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1. Know-How

2. Electronic circle

3. Computer Software

4. Commercial Secrets

5. Article 3; [Criteria of Eligibility for Protection: 1. Nationality of author; place of publication of
work; 2. Residence of author; 3. "Published" works; 4. "Simultaneously published" works]

1. The protection of this Convention shall apply to:

(a) authors who are nationals of one of the countries of the Union, for their works, whether
published or not;

(b) authors who are not nationals of one of the countries of the Union, for their works first
published in one of those countries, or simultaneously in a country outside the Union and in
a country of the Union.

2. Authors who are not nationals of one of the countries of the Union but who have their habitual
residence in one of them shall, for the purposes of this Convention, be assimilated to nationals
of that country.

3. The expression "published works" means works published with the consent of their authors,
whatever may be the means of manufacture of the copies, provided that the availability of
such copies has been such as to satisfy the reasonable requirements of the public, having
regard to the nature of the work. The performance of a dramatic, dramatico-musical,
cinematographic or musical work, the public recitation of a literary work, the communication
by wire or the broadcasting of literary or artistic works, the exhibition of a work of art and the
construction of a work of architecture shall not constitute publication.

4. A work shall be considered as having been published simultaneously in several countries if it
has been published in two or more countries within thirty days of its first publication.
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