Private Low http://jolt.ut.ac.ir
Vol. 18, No. 1, Spring & Summer 2021 Print ISSN: 2008-840X
Manuscript Type: Research Article Online ISSN: 2423-6209

DOI: 10.22059/jolt.2021.309939.1006892

Analysis of Criteria for Originality of Architectural Works in
Intellectual Property Law

Mohammad Javad Abdollahi!, Maryam Sharifi Renani?*, Reza Arabzadeh?®

1. Assistant Professor, Department of Law, Faculty of Law and Economics, Khomeinishahr Branch, Islamic Azad
University, Isfahan, Iran
2. Ph.D. Student in Private Law, Faculty of Economics and Administrative Sciences, Esfahan University, Isfahan, Iran
3. Ph.D. Student in Private Law, Faculty of Law, Shahid Beheshti University, Tehran, Iran

(Received: September 15, 2020 ; Accepted: January 4, 2021)

Abstract

Architectural works have been protected as one of the most important fields of art in
international documents (such as Article 1, paragraph 2, of the Berne Convention) and the
law of different countries (such as Article 7, paragraph 2 of the Law on the Protection of
Authors, Writers and Artists of Iran). In practice, it faces several serious challenges such as
analyzing the concept of the building, separating the original work (plan) from the building,
and analyzing the element of originality .In the present article, we have attempted to
analyze the element of originality as one of the pillars of a work that can be supported in
the field of architecture .The most important criteria of originality in architectural works
can be called non-functional criterion, dissection criterion and absolute criterion. However,
due to the lack of any of these criteria, there are also sub-criteria that can help the judge in
this respect .The analysis of each of these main and sub-criteria ultimately leads us to the
conclusion that there is no superior or absolute criterion.
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1. Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, as revised at
Paris on July 24, 1971 and amended in 1979, S. Treat Do. No. 99-27 828 U.N.T.S 221.
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. drawings

. plans

. sketches of small scale nature

. graphic

. Article L 112-2

. Federal Act on Copyright and Related Rights (Copyright Act, CopA) of 9 October 1992 (Status as
of 1 April 2020)

. Act on Copyright and Related Rights (Copyright Act) Copyright Act of 9 September 1965 (Federal
Law Gazette Part I, p. 1273), as last amended by Article 8 of the Act of 1 October 2013 (Federal
Law Gazette Part I, p. 3714)

8. scheme

9. Estonian Copyright Act

10. Copyright, Design, and Patent Act 1988

11. architectural plans

12. architectural drawings

13. Architectural Works Copyright Protection Act (AWCPA)

14. Congress added protection for architectural works to comply with Berne Convention standards, a

World Intellectual Property Organization (WIPO) administered treaty. H.R. REP. NO. 101-735, at

20-21, reprinted in 1990 U.S.C.C.A.N. 6935, 6951-52. Copyright protection gives the owner the

exclusive right to reproduce the copyrighted work, to prepare derivative works, and to distribute

copies of the copyrighted work for a limited period of time. 17 U.S.C. § 106 (2012).
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1. See H.R. REP. NO. 101-735, at 19 (1990), reprinted in 1990 U.S.C.C.A.N. 6935, 6951 (This
provision ... create[s] a new category of protected subject matter: ‘architectural works.).
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3. Stovin-Bradford v Volpoint Properties Ltd (1971)

4.[1971] Ch 1007, [1971] 3 All ER 570, [1971] 3 WLR 256, CA.
5. Meikle v Maufe (1941)

6.[1941] 3 All ER 144
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1. 29 F. Supp. 2d 44 (D. Mass. 1998)

2. Viad Corp v Stak Design, Inc. (2005)

3. Moser Pilon Nelson Architects v. HNTB Corp (2005)
4.80 U.S.P.Q.2d (BNA) 1085 (D. Conn. 2006)
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1. in University of London Press v University Tutorial Press (1916)

2. ... that the word “original” does not necessarily mean that the work must be the expression of
inventive thought.

3. Feist v. Rural Telephone Service Company (1991)

4. describing an “original” work as one that has not been copied from another and one that has a
minimal amount of creativity.

5. artistic character “international copyright landscape is sketched out, showing that the standard of

originality has ultimately always been a matter of national law”.

. Infopaq International v. Danske Dagblades Forening [2009]

. Court of Justice of the European Union (ECJ)

8. Historically, a rather low level of originality can be seen also in civil law countries
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4. Shine v. Childs (2005)
5. Attia v. Society of the New York Hosp (1999) and Sparaco v. Lawler, Matusky, Skelly, Engineers
LLP (2002)

6. Zapsib electro engineering v. FGC UES (2015)
7. Town Planning Code of the Russian Federation (2004)
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1. Jones v. London Borough of Tower Hamlets (2001)
2. Kenrick Co v. Lawrence Co (1890)
3.[2001] R.P.C. 23
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1. nonfunctionality test

2. dissection test

3. categorical test

4. U.S. House of Representatives Report No. 101-735 (United States Congress, 1990c)

bl e 5l s e s Lokl Ol 0y 5 oyl S1as ol 0T Sl (merger doctrine) ples o, ;S5 0

ils sy Sy G 3 0T QLS 5 sl OT Ola sl I MG 5 Jsann Jsinn ol S ol omy il

ol ol g 5l el | ki Cole LB g — onl ouSle il 0T Ol 5 0l L

el L ol sl OF oo ok T Ol ol 3550l 3 5 Bilodd s Sl oty (68— o3l CuSTls

5 mere) S e (S pas e 4 5 358 e ol O 555 Sl Cules sl o] O Ol 6 3l Clam oms
Y)Y ZVAAYRY (6

R. REP. NO. 101-735, at 20-21, reprinted in 1990 U.S.C.C.A.N. 6935, 6951-52.
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1. intertwining of function and aesthetics

2.126. H.R. REP. NO. 101-735, at 20, reprinted in 1990 U.S.C.C.A.N. 6935, 6951 (emphasis added).
Some examples of buildings provided by the House Report include: “churches, pergolas, gazebos,
and garden pavilions.”
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1. Zalewski v. Cicero Builder Dev., Inc. (2014)

2. Miller v. Universal City Studios, Inc. (1981)

3. Nelson-Salabes Inc. v. Morningside Holdings (2001)
4. Overall form
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1. Sparaco v. Lawler, Matusky, Skelly, Engineers LLP (2002)

2. the House of Lord held that the correct approach was not to deal with the copied features in
isolation, but to compare their cumulative effect.

3. copyright infringement in Designers Guild Ltd v Russell Williams (Textiles) Ltd (No 2) (2001)

2y Sl as game IS 03l I3 madas L 1 Il Ko ol w0 ¥

5. Miller’s Ale House, Inc. v. DCCM Rest. Grp., LLC (2016), Jeff Benton Homes v. Ala. Heritage
Homes, Inc. (2013), Dream Custom Homes, Inc. v. Modern Day Construction (2011), Harvester,
Inc. v. Rule Joy Trammell Rubio (2010)

6. Shine v. Childs (2005)
7. Intervest Construction, Inc. v. Canterbury Estate Homes, Inc. (2008)
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1. See Feist v. Rural Telephone Service Company (1991)
2. 754 F.3d at 103-04.
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4. Drayton Controls (Engineering) v Honeywell Control Systems (1992)
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. Interlego AG v. Tyco Industries Inc. (1989)

. casual connection

. Towler v. Sayles (1996)

. substantially similar

. Keeler Brass Co. v. Continental Brass Co. (1988)

. Satava v. Lowry (2003) ([T]hin’ copyright[s] ... protect against only virtually identical copying).
. Oravec v. Sunny Isles Luxury Ventures (2008)
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1. Zalewski v. Cicero Builder Dev., Inc. (2014)

2. Pearce v Ove Arup Partnership Ltd (2002)

3. A similar feature

4.(2002) 25(2) 1.P.D. 25011; [2002] E.C.D.R. CN2.

5. Gomme (E.) Ltd v. Relaxateze Upholstery Ltd (1976)
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1. Ladbroke Football Ltd v William Hill Football Ltd (1964)

2. Designers Guild Ltd v Russell Williams (Textiles) Ltd (2001)
3. Pearce v Ove Arup Partnership Ltd (2002)

4. Copyright Designs and Patents Act 1988 (CDPA)

5. 516 (3) (a) CDPA 1988
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