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Abstract

Although Administration of justice in the contractual relation has been proposed as one of
the functions of contemporary contract law, but from an executive point of view, it can be
examined whether contract law should play a positive role or can only play the role of
preventing injustice. In this article, by descriptive-analytical method, it was proved that due
to Necessity of protection of will principle, contract law has a role in preventing injustice.
In this regard, although several criteria such as exchange of unequal economic values,
dishonest wager, inappropriate terms, undeserved return and advantage, have been
proposed to detect injustice, but the criterion of lack of rational purpose or unrasoablness is
more appropriate than others because it includes all the above criteria.
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1. draft common frame of reference (DCFR)

2. Principles, Definitions and Model Rules of European Private Law
3. freedom

4. justice

5. security

6. efficiency

7. underlying principles
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1. Justice is hard to define, impossible to measure and subjective at the edges, but clear cases of
injustice are universally recognised and universally abhorred.

2. Justice contractuelle

3. Equilibre entre justice contractuelle et autonomie de la volonté

4. Art. 1170 Toute clause qui prive de sa substance 1’obligation essentielle du débiteur est réputée non écrite

5. Unfair Contract Terms Act 1977

6. Unfair Terms in Consumer Contracts Regulations 1999

7. Consumer Protection from Unfair Trading Regulations 2008.
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. treating like alike

. gaining an advantage from their own unlawful, dishonest or unreasonable conduct

. grossly excessive demands

. taking of undue advantage.

. non protecting the vulnerable

. irresponsibility for consequences

. uncertainty

~NoO O~ WN P



\YiE Wald,l,8 ggis Jlas 3,5,

&Md,18 Ao o b yasls
Shgnd 5 G 056 (S a5 dinie b 3] CoeS L oS ol bzl zale sl 3
S35 o pe 5 313,513 slindl Lt (1815 G o ol ply 3550 2l OT 51 it
o Je ol basd Sl 08 Bl e Ll s cl e o5 0 b
Sl gLl Jipl 5 elosl Lol 5 Bzl ool o coslyl CooS Sl gl 55
AL S ol 5l sd Gime $Wsle (g3l3)1 3 Aaly b adl andls s b LS 0 S b S
ol mlem oY slayl 3 B b S OT g5 53 & plaastls sl )l 3 G i i
e slaat s o Sege 4 bl 53l e 4 Caniles Ao o 516 553 e
g e o Lal ools,l 3
210U 55, sbe
o=l e Cslot s s hae 0 alatil a5l dals dle o jasis sl 5l (S
S ol Alas o5 b Mie e b b se soladl 2550 50 Rl £ 8 e
Sda 5 Coul o3laBl 5 (5ol S dlad ol LI Bl 3 O 5 OF wle L 3 sh el 53
b a St sl oS ol ol > Sl LBl il Jlo milie CluST o s nl OV
5 s @u O okl Sl L ‘Jﬁgjrd a b axsls Jsls sl g, 080 eL.ab
oL slsyl 3 S s e i pde ool slons g 3l 2300 35 2 sl UGS
b i 4 O,b S il sl 20 Lls ede B O el sslesl 35
(Murphy 2002) 3,15 355 SCs Cllie Gams 55 dals Sy 5 s gbls Jilsl sl 3 Kos
Al 5 ol @) shate Ll sl 3 Gt 5 ool Vsl el U 550 Bsbe el nl
o SOLS ses 0l sy ditee oS Sl gshael Jobes Slie las 51 Sle S ) L
.(Chroust & Oshorn 1942) Wil dsles 5,50 5550 Jldie 4 alalas el 5 )8 Hlide

Sl glaslayl sl 5 BL Jolie 5 (2 5ms laslsl By S opl O ol 0nl b

1. exchange of unequal values



VE Y b g )ls ) Bylowd VA Byg  poguas Ggis @Y.

s Ol e Cmd sl 3 O 2l mile () ol e Ldizne copl ply 558 Juls
i Jlome ol rge 453l Lol (Gordley & Jiang 2020) ol e 55 LB (g3l o slae
Wls S sdiatslo bl 3550 gl ol Lol sylbll ol (S0 5 S0l 5
el S5 53805513 G b 8 O e e kS & p kS ASle e 4 e s o3 Wsla sl
c 33 By ey el e b e D 5L el Ll S el 1 5
Jlai) G Tl pns BB = 5 53 0T 550 (slas pde 6805 353 0 dslie uimpen 8
5 e Mg o 303505 s se a5 0T ks &S Sl il ale g sleniy 5l S
el Sl 3550 Cmad Olas adsle Coad oy 553 o a O w0 o diSilalas
.(Hobbes 1894: 74)

(s e s (gl Mits Slme opl 48 50 ol (Rakoff 2016) oxy dox a
5kl s Al sl lns (215 2 B pls algin SV il (S5 SH oS
JB sslal 3 lalsy e 53 Wl ged SO cpl Jg Llglite o b 53 cpl S Sl Sk
O Sl 0l S el (B gme 5 (B e p bl bled it SO cpl 3 15 A3l Jles!
S S e S o 1B SIS e o sme 5 258 Ole S wdddsle Ble s
He s o i flaze gad oa a5 Sl gl ol Lol L ad (S S conss o
e 53 5l 3l eslials g & S 5 e 4 edls A¥le | 0T 015 0 s o
ol sbaal beepl 5 esdle LOTAY IS L «) ol ad 515 Gy g0 50 Lasls )l 3 35
SO ol SLaBl 4 O 355 o gy se Ul i Laslsl 3 Guim  Jle 3 SIS SO
E o bl S o (ol B s ed aVale il b LS 35 O sl oS (3
Jules 5 s3 Clie g s se oS Jlm s sl e b A3l a3l bles OF g 550 L s
O 355 35 e dlaosll hled & cpdlie JolS Ll 2l 5 Sl i § pb 50 4 (25
peman 3,8 o 13 Lol s se slasl 3 slaal e e 5 sl 3 slanl Oley s s Lles
OF &l Olss 55 (sl bolaze sliml Oloj 3 puased 50 glaslsl 3 s ool S
3 g0 Olaly



) gl Wald,l,8 ggis Jlas 3,5,

55 5 (Rakoff 2016) su i oy 50 slazel LB jlas oS ol (5 5L Cnd s SO
T 2BV (3 el e sle e 4 UL e Sl 3 Bl S
5l aS sl u_;,uwytpmqu&yaﬁ,udwlduﬁs a5 (Y
53 SOe ol (BV0 (b 2 VT st (s ge) Q3L el BB LBL L ellS G b
adolrs o 53 Ogre Shitedd [ de 0.8 EVA Sale 3 5 a8 S 15 a5 5550 5 O 2l Gy
e 5 SRR a8 Glr ol by DEAls dal i med Sl Lol sy dsle S 4 Lo
ot Pl BB e sl s s OF Gl e S ed plulis b L e BT Bale
(Y X 23V U agd) Sl alslan § 58 50 (1L b 5 93130 3 Cnd
e SO ababas 3550 (6015L 5 5303513 e e i B BV pde Sl Gillas
(8 & ks Olge ol sy )l 3 Baa oS Conl e o o5 2 Osls 345 5 Sle
L s, ZJ_@G@&_&«Q#Jw\ﬂugﬁ)skﬁ.wlowdbbﬂ
S st G oo 5 Lie 55l W3 0 45 5.5 e Al ol sl e g 55 e
s ol S s a5l baslal 3G ph ol 5 sy e DU S s O Ll
Sl sl —bslae Sle Gl pds (el 5L Jol 3 sdiSam 5 L 5 e
L Gl Wrsbal a2 il 55 oS (V) 2T VAL S L) ol 8 Sl G
ol Solite s wlis (s W saels sl ol Sl O Cus g pie 5 Jlael jad b
NN Glasl o gn ANV Sledol any 2l é“j))‘f“é‘ o 5 S gonn Libo cl
by (0T DTVO 315 AN NEA S YWY D80 (golail) (55,5 oS () ) o
S5 S8 Lo Ol Sy s (AT NV Glal 2 g2 D) 6 s e 1 0L 4 (oS-
ails (515l g oo STl add ol b ST e e Jsl e b (V48 D E)Y
el 4 55 oS wby abeles 5L pae 5 03 el B Sl 038 55018 Sl il
a8 Clolal 3 el b sl on el bl alelee Ll w53 oS il syl 3 Cms | (oS-

j\@\;)\;wQqub&owr,L@%ﬂﬁ Gk 35 S e (ol dlelae LU

Dsrd) el 88 g Usle B el a IS 55 )



VEe) Sl 5 ks o) 5ylond VA By95 ¢ wgud g @YY

S e 1S5 S el ) ies Lol S B Ol 5 SO B syl 1 (g5l5L Cd
Ced o i O L Jslas piis 51 (36 50 cpl 5 s e O grie 4 Ul Gita
3 o8 585 S (bl 5o Joled pde el dlslne 55 50 (1L B 5 (0305513
.qﬁwldstbt}sw,gw&c@oiqﬁs@lwﬂmuétﬂ&;y

oles ;S a5 01w ) o Sl O VA 250) amy o G s by ioreas
B YY0 ssle 53 S il Ole b b b b s Bl s by Sl sl ) ) e
Cad (o G Sl pde BI5 L b oS e e el D M ed bt A e 4,
Gl 5l cazed 53338 o Sl Ol 4 aS Sl dalre 3550 ()50 5 (530513
ML) el s Lalis O (6l o st oS ol 31,0 3 e g w5 (e 5558
ECARIR ARIR Y

@3Bl o5l 355 55 o b (ool DSl it s & -l L
VEYY (6l ) 553 0 > (1l Caad SV L a8 3,5 o 15 ealizad 350 e se
Gl L el Olye ot olime alSSH slasls )l 3 G yim 3 sy onl 5104 z 6
S U101 o am opl ol (Bridge 2008: 431) conl 4z S ISE (gals 15 sl L5
Mak ) 4l 555U Coad 5 VS adly 5550 3485 sails 45 ol ogn sl B (31303 yd
e L Ul S Jlasl (a6 s3l3,) 3 o sine 53 1y 0l ) K3 2y (2009: 140
Charman ) 3l aJlae 59, 53 VLS (g 1L Cwd b (ools,l 3 el o les digane dllae LIS
.(2007: 227

s o slazel LB s e 5 Lol G b cus 03l8 s @ asdS st e jles ol
5l s Lo O, b Jladil 5 bl as e b s o e ol L
O b 4 308 53 i a0 g s slazel LB Ol 4, B OV pame slas sl s
Vsle Cad aend 5 5L i e cp b | Lol 5 4o S JI L s15T slasl

d%&)“@})@j}&bp)bbﬁb ‘b'l‘J—":)bjl—:Mu—.’.‘ cJH.I_w;\bu_A

1. the market rule



\rrE Wald,l,8 ggis Jlas 3,5,

L s S o St VS 860 0T J 28 5 5050 bl L oleds 5 VS 08 uSas o
L 53 0T Slakiged 45 L5 0 V3 ol S Lol i 5 1L 5L 51 S 4 e
50130 03,5 (26, Go b 51T skl bk 55 4 8 ol DLl 7550 O (555055
JmS 5 ool LU wws o 1 (S0 cpl dilos S e LS g3l ol 5 ls Cs e
Sy GRe3 b Sl Jalas e 53 alh 6 55 e Sy e 0 iS 1 4 1L
5 a e e O3l pdes K0 Jule il G e 5 A Ay S (o)l slalols
2IS 53 g ide 5 ml e e Bl Cd p BU (L G O Cpirer Sl
53 aSl m Blae sl dlesl 550 o a5 5L ol Gl T Y peame Ll 5l o
O ) sla s 8 558 23 plady 5 byt ol S ¢ mdge 2 odle 03l 3 S
Vsl S il e (535050 5 SO el Jlasl iy &S 031536 1y (b b (531,13 wila
s 5 gt ol iy sa s b G b 51 e A3l SWsle 5 aliate (L e
5 by aile sl 8 slal b 5o Ll dil b gae (skie 31353 Ll il sl ol Cond
e Jesl LB blast 5 sl 5 oS Lie glasls,l 3L by s

Allie g ailislo guaub i

S a¥sle sl 5 (gl 48 (5,505 SVe sl 21 Isls Jlns VIS 4 a5 L
G 53 slmn i) ool Tl 5 $lsls i b5 Jhae ol e = e SVl 2
o s o 50 css o4 gl Ly g e Coys mis e e 45 YplS
Sl S Bl = ke b Sy o b el 0 Sy Jpdy olazrl 5 (soladl
=S plate gdob i 5 led Slas S SMelas s elarl 5 olal oy 0 «
L s gad AL sls0 3 0550 S s 4 i Vel 53 a8 jles 05 (Eisenberg 1982)
33,15 dile Selas 2 Js dd o g L (oLl 5 ST glaslal 3 50 1l LB
2 I S 53 B8 S 18 s o) aa JB Slaa o8 3 slnl & ey

cél_:AuQLA\}}J_EJ:JJ_ACéL;AQMJYJL;Q\ﬂ L.Liecu.da)} 3550 3131 3 ple las

1. the Honest and dishonest Wager



Y€ lanli g 5l o) Bylows VA bygd (wogaad ol vy

Sldgas sl Olal g o8l 51 i aan ST .23 5 513 50 3,50 el L]
S Sliay G e 6 Sl (b B35 0l Saan dgs Olis & e (S0 055 Sy
o 53 el gl ML (sl i5,1 J3lo Slae 51 S ol O el 03, 3L s
S35 s e 1 014 3,8 oo o dolne Coale 5513513 Gta 4 a5 L olSsls 5150
s ol S ata 3l3)1 3 platzl 5 o sas sile r las (nl (RAKOFF 2016) 1S b
Sthe) Wb padie |y o ges 5 olairl wlae 0 b sl el esdle b ol b e
O Bl b il e o sae @dlie b 3 Al sl 34 Lo cal €AY (0 2 VYA
s o SISl 53 Oy 3505 L ale Sliles St e 13 s bl 5 e 3
b alialsn b oS b5 5 3 s g e LS o el a5 Saa b
£ 5 ot g J Bl 5 g5, tal 3D e WBlis o e G 5 el a5 e
—ars 4S a5 S0lan ¢ Syi= Comle 35 50l 5 8 b Ble S 5l S J o
M W Ol e (TV Y = VEVA (ladlpe )
Lasls,l 3 3 i bt s aSh galsyl 3 daly G s & Yol a8 ol OF S 1l IS
Ogor wmal 0Vsle (63130 15 5led 5513 s a4 da 313505 kil Slte .ol lesl LG
St 5 &S b3l oSl Bl s 58 eay S Ll ol gslal 5 slernl sl aite
5 s 1 e Olpee il Stan el BT 83le illas 58 O ax e o ¢85 51 day
O35 AVl Loslsyl 3 5kl 055 aV¥sle (opl ol S dgad gl ol 8L s day G Cd 4
3 S el S 51 ST Ty ol AVsle (ool 3 e 1 e e (g3l 3 Al
Al aVsle o (o lae 5 s AVsle (63505e 53 el S 3,8 3 aaSle 550 IS e
i 33513 e (Bl ol 5 i b B pme slasls )l 3 BU el S ol Lt
5> @Bl ednl 55 (gladsls ¢ 585 0 1slal 3 O b G oS ol g oSl 5 sl Ol
i b S Oz alal B gl e e 1 Res S b ol e Skt 5 e
ol o 5 aVsle BBslo gaub i 5,8 e )15 s Bk Sl iy 5 coles



\YoE Wald,l,8 ggis Jlas 3,5,

Ol s doal (63,50 Dlae fpl et w863 die ) AU Wil 5 a5 b
s b 5l 81 e ol mles Sl lls lastsyl 3 L das e iy SOl oyl
Ll b 5 (Y 213V 810 (glal) g Dbk llas 45 6 S 0kes sl GVsle 3L
AL Mie aul sy e s b o oMie Giaa s
il by
ey a5 OF a5 ol 3ls51 3 byt il pe e 5l S5 SO
Sl 5 slie iy U b3 51 sl e (RAKOFF 2016) Kles S ens (bt b3 0l 5o
S ab axdls ol gosb Wb 5 pl slie S 3315 O, i slinil 53 b b 45 ool
et mnlial b Sl oSl Gsd Ll 5o 5505 5500l D15t 8 5 (e Sls )l 3
L o Bl AL e olSus 51 0F Ghame o 3315 omy sl odd oD 8 b
L;la:ﬁ).sr((dpu.c ar gl 3,90 B D) b oS Como Jle cpl by Sl by he el
(g 4 AV 2 GV o) Canlodd B me b2

O 0350 as¥sle a5 Mie Coniie 3525 by slael oDl Gai= Sl s dix 8
G Lsd o S ele ke Sy b 055 AVsle Sl 5l da Slie 6w 5 (sl 0l b g
SO a s Bl 13 kel b bzl 5 Vsl e (boa b slayl 3 ST S0 ole
Py 55 e ey o g Sl (S 5 ol bl ki (3 L 15 O 5 e o wle 35
.Mﬁjdidﬁﬁﬁ‘y)l&jwuM((LJ‘;)D&MQMJ?‘}»Q)‘)J@&\J{Q

¥oasle ) iy 5o S 3 oS e 15 eslial 540 G pae glaslsyl 3 s i S oyl
slasls)l 3 55 aiV¥slel by 00 Olsme o (o)) 6l =2 AYNY &l fandly s
53555 a3y e S1ie 3550 Mitews o sk GMBI 51l 3 51 (s3lie 4 aVslel by i Fis e

@3y, akaly s omqrm)ﬂgub-ud;bﬁfx%y@wﬁémldwﬁ

1. unfit term
2. justice as the term that fits
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4., unfair terms on consumer contracts
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1. la protection et I'information des consommateurs de produits et de services.
2. De la protection des consommateurs contre les clauses abusives.
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1. “Dans les contrats conclus entre professionnels et non-professionnels, ou consommateurs, peuvent
étre interdites, limitées ou réglementées, par des décrets en Conseil d'Etat pris apres avis de la
commission instituée par l'article 36, en distinguant éventuellement selon la nature des biens et
des services concernés, les clauses relatives au caractére déterminé ou déterminable du prix ainsi
qu'a son versement, a la consistance de la chose ou a sa livraison, a la charge des risques, a
I'étendue des responsabilités et garanties, aux conditions d'exécution, de résiliation, résolution ou
reconduction des conventions, lorsque de telles clauses apparaissent imposées aux non
professionnels ou consommateurs par un abus de la puissance économique de l'autre partie et
conférent a cette derniere un avantage excessif.

De telles clauses abusives, stipulées en contradiction avec les dispositions qui précedent, sont
réputées non écrites.

Ces dispositions sont applicables aux contrats quels que soient leur forme ou leur support. Il en est
ainsi notamment des bons de commande, factures, bons de garantie, bordereaux ou bons de
livraison, billets, tickets contenant des stipulations ou des références a des conditions générales
préétablies....”
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3. Harren V. Foley
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